


















































COMMITTEE OF THE WHOLE
Council of the County of Maui

September 12, 2006

much been deeply rooted in our, in my family’s history. My last name is Keahi and . . . so, when this
issue came out, when Doug White purchased this property, from the beginning was very suspect to us,
because as far we know, as far as my family knows, and it ha..., ha..., has, has always been talked about
in our family that this land was, was, was initially part of a land swap between our family and, and the
plantation. And we know how plantations are, e¢h, since we all come from ‘um, ah. You know,
plantations, they always go back on their word. I mean, their, their beginning in Hawaii is one of, you
know, tremendous suspect, you know, and . . . so it’s, it’s, it’s, 1t’s no wonder why it’s like this today,
because if we no correct one problem in the beginning that is small, it going come back bigger later and
that’s what we faced with today. This is one huge problem.

This is no, this is, this is nothing new for Hawaiians that’s for sure, and to me you guys should do what
the United States did to us. Just give him one apology. . . .(laughter). . . You know, ’ve been to
meetings, yeah, ’ve been to meetings in the County over here with certam, you know, officials. 1 no
like say their name and, you know, they, they, they bobbing while we talking to them. You know what I
mean like. I don’t know if it’s too late in the afternoon or they just tired of talking to people. We tired
of talking. We tired of talking. 1 mean this situation is like, you know, like we talk, you know, no sense
we talk anymore.

You know what 1 mean and T just, I just hope that, you know, you guys can make the right decision
‘cause, you know, actually affording this guy one permit to build this house over one, over one public
easement is like allowing him to build one house over one highway just as long the thing high enough so
cars can cross under. It’s ridiculous. But at any cost, [ guess, you know, like I said I . . . you guys
should just give ‘em one apology, you know, and pay him his $40, $40,000 back for the mistake, and tell
‘em sorry. But, but do what you have to do ‘cause this place mean a lot to us. My family going fight for
this area as long as we can still afford to live there and I hope you fight for us too. Thank you.

CHAIR MOLINA: Thank you, Mr. Keahi. Ah, Mr. Keahi, can you state your full name for the record?

MR. KEAHI: My name 1s Kapali Keahi.

CHAIR MOLINA: Okay. Thank you. Committee Members, questions for the testifier? Seeing none. Thank
you. Okay. Mr. Keahi is the last person to testify, so with that being said, seeing no others approaching,
the Chair would first of all thank all of the members of the West Maui community for making the long
drive over to the County Building today. We know it took a lot of time out of your day, so the Chair
would like to express his appreciation for your participation today. If there are no objections, Members,
the Chair will close public testimony on all our agenda items for today.

COUNCIL MEMBERS VOICED NO OBJECTIONS.

CHAIR MOLINA: Okay. Thank you very much, Members.

.. .END OF PUBLIC TESTIMONY. . .
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CHAIR MOLINA: Members, it is 10:35. At this time, the Chair will call for the morning recess. We shall
return at 10:50. Meeting in recess. . . .{gavel). ..

RECESS: 10:35 a.m.
RECONVENE:  10:53 a.m.

CHAIR MOLINA: . ..(gavel). .. The Committee of the Whole meeting for September 12, 2006 is now back in
sesston. Thank you for that recess. Members, we last left off on Committee of the Whole Item 1(36),
which is the authorizing settlement of all cases relating to the real property located at 1377 Front Street,
Lahaia, Maui, Hawaii, and authorizing acquisition of said real property.

From the Corporation Counsel’s office, we have Ms. Mad..., Madelyn D’Enbeau. And the Chair would
like to make a slight correction with regards to Mr. Couch. He is the Deputy Planning Director and also
n attendance we have the Mayor’s Executive Assistant, Mr. DeLeon. So, Ms. D’Enbeau, you have the
floor to give the Members a brief overview of this.

MS. D'ENBEAU: Thank you. Good morning, Mr. Chair, and good morning, Members. 1 have prepared for
you, for executive session, a review of the various lawsuits and the various possible consequences of
different courses of action. So, I'm not really prepared in open session to go into any of those details.
However, if there are any questions that you, you might have. My role in this is to discuss with you the
settlement of the lawsuits, which would be a part of the package of the purchase of the property if that’s
the, the route the Council decides to proceed with. So, T was not involved in the negotiations for the
actual purchase, but I'm here to tell you what consequences that would have for the lawsuits and what
the other alternatives might be.

CHAIR MOLINA: Okay. Thank you, Ms. D’Enbeau. Mr. Couch, Mr. DeLeon, do you have any opening
remarks before the Chair opens the floor for questions in open session? Seeing none. Thank you.
Member Tavares.

COUNCILMEMBER TAVARES: Yes. Ms. D’Enbeau, you’ve heard the testimony that was presented this
morning regarding this particular issue and there is a settlement or an under.. ., understanding, which I
think is a misunderstanding of what happens in a condemnation process. Can you generally describe
what happens as specifically who makes the determinations as far as the value of a property that it is not
a real estate broker or a real estate agent that valuates a property?

MS. D’ENBEAU: Yes.
COUNCILMEMBER TAVARES: That we have certain procedures that we follow.

MS. D’ENBEAU: Thank you very much. And yes, I wasn’t in attendance at the, at the public testimony this
morning. There’s several important things to say about the condemnation process, and perhaps the most
important is that it would not affect the ongoing litigation except to set an end point. So were we to
condemn the property, Mr. White, would T tmagine continue his claims that he was damaged by the
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delay by the rescission of his building . . . of his SMA exemption determination and the suspension of
his building permit, and you know, we can discuss that in open session. But just important to know that
the, the difference between the purchase settlement, which was what we’re talking about here today and
condemnation is the condemnation would not resolve those, those issues.

Ah, the condemnation process would proceed in the Second Circuit Court, and it would be the judge or
jury who would determine the fair market value of the property in cond..., in the condemnation
proceeding. And the appraisal that we have . . . the County obtained for the $1.5 million would certainly
be evidence of the value to the Court. However, it wouldn’t be definitive and it would be perfectly
possible for the Court to find that a higher price would be the appropriate price at the time of
condemnation or perhaps a lower price but something along, along those lines in any case would be, you
know, the likely scenario. But it is the Court that would determine the fair market value in a
condemnation. As in any condemnation action the co..., the County would move in and say we need
this property for . . . we’re taking this property for a public use, and as, as you're aware the, the
Constitution requires that just compensation be paid, and just compensation is determined to be the fair
market value of the property at the time that the condemnation suit is, is filed. So that would be the
determining factor in a condemnation.

COUNCILMEMBER TAVARES: Thank you.

CHAIR MOLINA: Okay. Thank you, Member Tavares. Ms. D’Enbeau, as a follow-up to Member Tavares’
questions. In a condemnation case like this, would there be more than one appraisal that the, the judge
or the court would go off of? For example, you know, the County could hire their own appraiser and
maybe the property owner and the court system would, or would there just simply be one?

MS. D’ENBEAU: No. Ordinarily, it’s an adversarial process so the County would put in its position as to what
the fair market value would be, and 1 would anticipate that the landowner would have a different and
ordinarily probably a higher view of what the property value would be. And those would both be
typically supported by a licensed appraiser’s view of it. And the Court could if it decided that it didn’t
quite feel comfortable with either of the appraisals it could in fact order an appraisal to be done for the
Court itself as sort of independent of either party.

And then, you know, the various factors would, would have to come into account. You know, the
limitations on the land, use, and the size, the shape, you know, the, the kind of, of issues that arise with
the White property being a long, narrow, narrow property. So those would all be considered with the
appraisal and I would note that the appraisal that the County did have done did discount the value of the
property. Ah, both appraisals put if this was a fully normal kind of lot, put the property value more at
over $3 million, and then discounted that down because of, partly because of the narrowness of the lot
and partly because of the, the development issues with the County if you want to put it that way. That a
purchaser coming along, the way the appraisers does this is, they say, okay, what would a willing
purchaser be willing to pay for this and they wou..., would take into account the various difficulties
with the property and would pay less then you might for a nice, big, rectangular oceanfront lot. And so
that was factored into the appraisal when they came up with the 1.5 million.

-20-



COMMITTEE OF THE WHOLE
Council of the County of Maui

September 12, 2006

CHAIR MOLINA: Okay. Thank you. Committee Members, any other questions in open session? Member
Tavares.

COUNCILMEMBER TAVARES: Yeah, you keep referring to an appraisal as 1.5. Which appraisal is that?

MS. D’ENBEAU: Well, there are two appraisals. The, the second appraisal . . . the appraisal that was done by
Mr. Yamamura . .. seeif I can. .. on the, that’s the, has the smaller typeface, and it . . .

CHAIR MOLINA: Members, it’s near the end of your--
COUNCILMEMBER TAVARES: Okay.
CHAIR MOLINA: --in your Commitlee items.

MS. D’ENBEAU: And that one is rounded to 1.583 million on the, on the, ah, the pages aren’t numbered that 1
can see but toward the back I think the . . . were you able to find that site valuation worksheet? And you
see the adjustments that are made in there too. The other appraisal . . . oh, yeah, that’s a different
appraisal. The other appraisal is the one with the larger type. It’s more to the front of your binder, 1
believe. And if you look on Page 15 of that appraisal, you’ll see at the bottom of that page, Value
Summary as of April 15, 2005. That’s in the, that’s in the appraisal that was done by . . .

MR. DeLEON: Rothstein.
COUNCILMEMBER TAVARES: Rothstein.

MS. D’ENBEAU: Yeah. Thank you. And so, you’ll see there that this is what T was trying explain. The
standard lot, standard lot being your normal buildable lot. He gives a value at a $175 square foot as 3.8
million. And then the subject lot in its buildable state, he would put between 1.5 and 1.8 million. And
then as is, which is meaning the . . . he was asked to do this appraisal as though no building could be put
on the lot. That was the criteria that were giv..., was given to Mr. Rothstein. And so that’s what he
went off of. And so if there was no building allowed and you were buying it where you couldn’t build
on it, then he put the value between nothing and 150,000, and then said well he would just apparently
decided half way between that. If this lot was not buildable, if nobody could put any structure on it to
live i, then it would be 75,000.

So, the, the factors that I was discussing about the, the 3.8 million being the standard and then how that
was discounted down for this lot, based on the fact that there are . . . this is an unusual shaped lot with
some, some problems. But you notice right above that Value Summary, it says given the fact that the
subject site 1s not buildable, I’ve concluded its value as X, Y, & Z. So he was going on the assumption
that you couldn’t build anything there on that particular appraisal.

COUNCILMEMBER TAVARES: So both of the appraisals will be available to the Courts? Both of these?

MS. D’ENBEAU: Yes.
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COUNCILMEMBER TAVARES: Thank you.

CHAIR MOLINA: Okay. Thank you, Member Tavares. Committee Members, any other questions in open
sesston with regards to this item? Member Pontanilla.

COUNCILMEMBER PONTANILLA: In regards to the, I guess, drainage from the Front Street to the ocean.
Is, is that on private property? Or is it an easement of some kind?

MS. D’ENBEAU: The..., there, there is no easement. The, the drainage that the testifiers were referring to
goes across the, across Mr. White’s property.

COUNCILMEMBER PONTANILLA: It’s part of the property?

MS. D’ENBEAU: It’s part of the property. And the house that he was initially permitted to build was a two-
story house. The upper story going across the drainage ditch. The bottom story also going across the
drainage ditch but part of it being a deck that was removable over the actual, physical ditch itself. He
also had a permit and did improve the ditch, so he made the sides, the concrete sides, and they’re a little
bit . . . oh, I think there’s pictures of it right here. 'm sorry. I see Mr. Couch pointing at the pictures.
You can see what that ditch looks like in those large photos.

So where the house was going to rest on the front portion of that concrete and the back portion too, 1
guess, those were the foundations partly for the house itself. And you can barely see the dark puka at
the end of that drainage ditch. That’s where it comes under Front Street from the subdivision that they
were . . . the State subdivision that they were discussing. So, yeah, that’s the drainage ditch situation.
But it is on priv..., it’s not, there’s no easement. It’s on private property.

CHAIR MOLINA: Members, you have a glimpse of those photos. Maybe at a later time we could relocate
those photos for . . . good if we could put ‘em up . . . can center it here. There’s no easels available?
Mr. Pontanilla, you have any other questions?

COUNCILMEMBER PONTANILLA: I understand that one of the testi..., testifiers indicated that there was a
culvert that’s coming ac..., across from the property . . . well, coming across Front Street. And
understand that we do maintenance on that culvert. So, if we do maintenance on the culvert, you know,
how is it we are able to clean up that one particular area so that the water can drain into the ocean?

MS. D’ENBEAU: I'm sorry. 1don’t know how the maintenance of it works.

MR. COUCH: It, 1t’s my understanding and Milton Arakawa’s here in case I’m wrong is that we take a wa...,
high pressure water from the other side of the street and push it, push the stuff underneath. And then
Mr. White cleans the portion you see right there.

COUNCILMEMBER PONTANILLA: So at this present time, the property owner is responsible to make sure
that water flows to the ocean?
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MR. COUCH: That’s my understanding. That is correct.
COUNCILMEMBER PONTANILLA: Okay. Thank you.
CHAIR MOLINA: Thank you, Mr. Pontanilla. Members, questions in open session? Mr. Hokama.

COUNCILMEMBER HOKAMA: Chairman, T am befuddled. There is no govermment documentation or
anything with the Bureau of Conveyances that shows how the State connects runoff from their project
through this particular parcel to the ocean?

MS. D’ENBEAU: Not as far as I'm aware.
COUNCILMEMBER HOKAMA: And did we do a conveyance check with the Court, Land Court?

MS. D’ENBEAU: Yeah. Mr,, Mr. White had a title search done when he purchased the property, which didn’t
show any encumbrance.

COUNCILMEMBER HOKAMA: So you could legally block the ditch?

MS. D’ENBEAU: T believe under State law if there is a drainage channel on your property, you have certain
obligations as the private landowner. Although I, I couldn’t cite you chapter and verse on that. But |
don’t think he’d be able to deliberately block the, the ditch legally.

COUNCILMEMBER HOKAMA: Well, the improvements we’ve been informed that the, ah, Mr. White, the
pro . . . current property owner, placed within the stream bed, is that something that is under SMA and
Corps of Engineers’ junisdiction?

MS. D’ENBEAU: He did obtain SMA permits for the improvements that he did to the drainage ditch and the
seawall as well. You can’t . . . I don’t think those pictures really show you the seawall, but he did
rebuild a seawall in the front of the property.

COUNCILMEMBER HOKAMA: Yeah, we have all the documented photographs in the file.
MS. D’ENBEAU: So that was done in conjunction with our Public Works Department and so forth.

COUNCILMEMBER HOKAMA: And with this limited knowledge . . .(change tape, start 24). . . regarding the
Corps of Engineers jurisdiction, but has it been reviewed to see if they were required to provide
comment or approval for this type of improvement?

MS. D'ENBEAU: I would assume that. I don’t know that for a fact, but I would assume that whatever was

necessary to do in giving the Minor permit that was given for this development of the drainage ditch that
if that was a requirement that it was complied with, but I can’t answer that.
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COUNCILMEMBER HOKAMA: So, Mr. Couch from Planning, you are not aware of whether or not that was
requested or obtained?

MR. COUCH: Back at, at the time, no. It,it. .. he was given a SMA exemption to build a house. He was also
given permit by DLNR, I believe, to build the seawall, and I’'m not sure about what the situation is at
the, the culvert, which permit was required there.

MS. D’ENBEAU: Just a correction. Actually, the, the permitting to build the seawall came from the, from the
County, and it was deemed to be a repair under 50 percent of the value of the seawall. And so, it didn’t
go through the . . . 1t did not go through the Planning Commission or that route. It was a, a more, a
truncated process than that.

COUNCILMEMBER HOKAMA: And that was determined by our inspectors or by our permit approval
people?

MS. D’ENBEAU: It was by the Planning Department.

COUNCILMEMBER HOKAMA: Okay. Thank you, Chairman. I'm done.

CHAIR MOLINA: Thank you, Mr. Hokama. Mr. Pontanilla.

COUNCILMEMBER PONTANILLA: The SMA permit, was it a minor SMA permit?

MS. D’ENBEAU: No. And ], I apologize. 1 know that the seawall was an exemption under the provision that
allows you to be exempted if you’re doing a repair at less than 50 percent of the value. I believe there
was somewhat more oversight of the drainage ditch. I just can’t recall whether it had a minor permit. It,
it definitely did not go through the Planning Commission. But it either had, I believe, it had a minor
permit. I don’t think it was an exemption. But it was ov..., there was oversight into how the
construction was done because I do recall at one point the reason that only part of it is concreted is
because it was also repair and so they, they said you can only repair what was there. So if it was, if it
was rock before it has to be rock now, and so they did over.. ., there was oversight in that instance.

COUNCILMEMBER PONTANILLA: Thank you. Thank you, Chair.

CHAIR MOLINA: Thank you, Mr. Pontanilla. Any other questions in open session? Seeing none. Members,
at this time if there are no objections, the Corporation Counsel has recommended an executive session
for more detailed information with regards to this matter.

Ah, but before we do that, the Chair would like to proceed with the opening comments on the next item,

Committee of the Whole 56, which is legal alternatives regarding the environmental concerns raised by
the Kahului Commercial Harbor 2025 Master Plan and the Hawaii Superferry Project.

-24 -



COMMITTEE OF THE WHOLE
Council of the Connty of Maui

September 12, 2006

COW-56 LEGAL ALTERNATIVES REGARDING ENVIRONMENTAL CONCERNS RAISED BY
THE KAHULUI COMMERCIAL HARBOR 2025 MASTER PLLAN AND THE HAWAII
SUPERFERRY PROJECT (C.C. No. 06-188)

CHAIR MOLINA: And in all likelihood, there may be some considerations for executive session on that matter
as well, but before we consider executive sessions for either of these items, I would like to have an
overview on this particular item. And we have from the Corporation Counsel’s office Ms. Lovell. Any
objections to proceeding in that fashion, Members?

COUNCIL MEMBERS VOICED NO OBJECTIONS.

MS. LOVELL: Thank you, Mr. Chair. Members of the Committee, good morning again. [ asked for this
opportunity to bring you up-to-date on what was happening with the lawsuit regarding the harbor
improvements to Kahului Harbor. As you recall, on July 21%, this body adopted Resolution No. 06-72
requesting that our office file a Motion to Intervene in the lawsuit, excuse me, against the State
Department of Transportation that had been filed by Isaac Hall’s clients, including Maui Tomorrow
Foundation.

At that time, Mr. Hall had filed a Motion for Summary Judgment, and the State Department of
Transportation had likewise filed a Cross-Motion for Summary Judgment. Those motions were
scheduled to be heard and were in fact heard on August 17", As you may recall from our discussions on
the 21%, there was some concern raised by Mr. Hall that, although he welcomed intervention by the
County, he was afraid that if the timing were wrong that somehow his motion would be taken off
calendar for the 17" and would be heard at a later time, which was something he wanted to avoid.
Therefore, we determined that we would file our motion immediately following his motion hearing.
However, we did alert the judge to the fact that we were going to file a motion.

The Cross-Motions for Summary Judgment were heard on August 17" in, in front of Judge August.
And at that time knowing that the County intended to file a Motion for Intervene, Judge August asked
both parties if they wanted a continuance, so that he could hear the motion of the County first before
deciding the pending Motions for Summary Judgment. Both the State Attorney General’s office and
Mr. Hall on behalf of his clients rejected the offered continuance and asked to proceed immediately.
There was a very lengthy hearing and at that hearing the following took place. The Judge ruled that
Mr. Client fsic], Mr. Hall’s clients did not have standing to bring the lawsuit. Although it was not a part
his ruling, the Judge also indicated that he felt that even if they had standing, he would be rejecting the
lawsuit because in his opinion the final EA that was adopted for the project was legally adequate.

Now, as we promised, our office did in fact file a Motion to Intervene . . . and a, attached to that Motion
was a proposed Complaint in Intervention. Our intention had been to file it immediately following the
August 17" hearing. That was on the Thursday immediately before the State holiday, which was on a
Friday. So, it had been our intention to file it the next Monday. However, on that Monday about an
hour before the papers were to go to Court, the Governor issued the, held her press conference and
indicated that there had been a, at least short term solution found to the less-than-full container load
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issue with Young Brothers. That required a quick redrafiing of the Complaint in Intervention and the
Motion, which I did and then both documents were filed on August 22"'5, which was the next day.

So to that extent, our office has carried out your wishes as, as required by Resolution 06-72. The motion
will be heard on October 24, 2006 in front of Judge August. However, Judge August has strongly hinted
on the record that there’s really going to be nothing left of the lawsuit by that time and that he does not
intend to grant the motion. All of that has occurred on the public record and therefore T feel perfectly
comfortable addressing all of those items with you in public session.

However, given the fact that the circumstances, which at least formed part of the basis, I believe, of your
resolution have changed albeit temporarily, namely the, the deal that has proposed with Young Brothers
and the harbor space. I thought that you might want to consult with me on where we go from here. If
that is the case, I would ask that any advice that I give you be in executive session, so that we can fully
explore the legal rights, duties, liabilities of the County.

CHAIR MOLINA: Okay. Thank you, Ms. Lovell. Committee Members, questions in open session for
Corporation Counsel on this matter? Okay. Seeing none. Members, at this time, is, is there any request
for consideration for executive session on this particular matter, Members?

COUNCILMEMBER TAVARES: Yes.

CHAIR MOLINA: Okay, so noted. Alright Members, what the Chair will do, we’ll do a blanket motion with
the previous item as was mentioned to us by the Corporation Counsel and the Chair will concur that
matters related to that it..., item will probably require executive session. So, therefore at this point, the
Chair will entertain a motion for executive session for Committee of the Whole Items 1(36) and
Committee of the Whole Item 56 to convene in executive session pursuant to HRS 92-5(a)(4) to consult
with legal counsel on questions and issues pertaining to the powers, duties, privileges, immunities, and
liabilities of the County, the Council, and the Commitiee.

COUNCILMEMBER PONTANILLA: So moved.
COUNCILMEMBER TAVARES: Second.

CHAIR MOLINA: Moved by Member Pontanilla, seconded by Member Tavares. Any discussion? Seeing
none. All those in favor signify by saying aye.

COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those opposed? Okay, thank you. It is by vote of 7-0.

VOTE: AYES: Councilmembers Carroll, Hokama, Johnson, Mateo, Pontanilla,
and Tavares, and Chair Molina,

NOES: None.
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ABSTAIN: None.
ABSENT: None.
EXC.: Councilmember Anderson and Vice-Chair Kane.
MOTION CARRIED.
ACTION: EXECUTIVE SESSION FOR COW-1(36) AND COW-56.

CHAIR MOLINA: We will convene in executive session for Committee of the Whole Items 1(36) and
Committee of the Whole Item 56. We will take a brief recess to prepare the chambers for executive
session. . . .(gavel). . .

RECESS: 11:19 a.m.

(THE COMMITTEE OF THE WHOLE MEETING ENTERED INTO EXECUTIVE SESSION AT
11:21 AM. AND ENDED AT 12:31 P.M.)

RECONVENE:  12:34 p.m.

CHAIR MOLINA: .. .(gavel). .. The Committee of the Whole meeting for September 12, 2006 is now back in
session. Members, we will first address Committee of the Whole Item 1(36), which 1s authorizing
settlement of all cases relating to the real property located at 1377 Front Street, Lahaina, and authorizing
acquisition of said real property.

COW-1(36) SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (AUTHORIZING
SETTLEMENT OF ALL CASES RELATING TO THE REAL PROPERTY LOCATED AT
1377 FRONT STREET, ILAHAINA, MAUI HAWAII, AND AUTHORIZING
ACQUISITION OF SAID REAL PROPERTY) (C.C. No. 05-24)

CHAIR MOLINA: Your Chair has a recommendation for you at this time. But before he does, any comments
before the Chair makes his recommendation? Seeing none. The . . . based on the matter that there are
some ongoing negotiations with this issue and considering what was discussed in executive session, it is
your Chair’s recommendation at this time for the body to consider a deferral. Any objections?

COUNCIL MEMBERS VOICED NO OBJECTIONS. (Excused: DK & DM}

ACTION: DEFER PENDING FURTHER DISCUSSION.

CHAIR MOLINA: Okay, then the matter is deferred.
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COW-56 LEGAL ALTERNATIVES REGARDING ENVIRONMENTAL CONCERNS RAISED BY
THE KAHULUI COMMERCIAL HARBOR 2025 MASTER PLAN AND THE HAWAII
SUPERFERRY PROJECT (C.C.No. 06-188)

CHAIR MOLINA: We are now on Committee of the Whole 56, which is the legal alternatives regarding
environmental concems raised by the Kahului Commercial Harbor 2..., 2025 Master Plan and the
Hawaii Superferry Project. Members, at this point, the Chair would like to get comments from the body
on this matter after what was, you know, what we’re considering. And based on, in light of recent
happenings with the State and what the Governor has done, along with the Young Brothers matter. Any
comments first from the body before the Chair makes a recommendation? Member Hokama.

COUNCILMEMBER HOKAMA: Chairman, I'd be cur..., interested in your recommendation because and
what I ask before you share that is that since we know that the Court schedule is for late QOctober,
whether or not the Committee wants to use maybe a week or two prior to your next meeting of
October 3", Mr. Chairman, so that we can make . . . fully evaluate the options that Corporation Counsel
presented, as well as to have the proper posttion very well articulated and stated, so that when we do
make a decision, it i1s very clear what our, our sentiment and our comments as regards to the Kahului
Harbor issue ‘cause we know they have made some, there have been some very recent changes in the, in
the paramelers and the situation, particularly with Young Brothers, and the less-than-container load
issue. So, I would just ask if you would take that into consideration before you share your
recommendation, please.

CHAIR MOLINA: Thank you, Member Hokama. Members, any other comments? Member Tavares.

COUNCILMEMBER TAVARES: Thank you, Mr. Chair. Yeah, I, I would ask that we consider another
meeting on this before we come to a more or less final decision and really thoroughly look at all the
various options that we have as a body before we make that decision. So, 1 would appreciate that also.
Thank you.

CHAIR MOLINA: So noted. Thank you, Member Tavares. Member Anderson.
COUNCILMEMBER ANDERSON: T also concur with both of their thoughts. Thank you.

CHAIR MOLINA: Thank you. Any other comments before the Chair’s recommendation? Well, it
seems . . . well, rather simple to the Chair at this point, and the Chair had the same thought as some of
our Members had expressed. The Chair would like the body to consider a deferral and address,
readdress this item at our next Committee meecting, which is October 3rd, where the Committee we are
hopeful would have a, I guess, a consideration or an option or a statement from this body asto ... as
how it relates to this Kahului Harbor situation. Because of the recent developments in light of the
Young Brothers’ LCL matter, which at this point seems to have been resolved, but obviously the . . . this
whole Superferry issue doesn’t seem at least in my mind to have been totally resolved. So, if there are
no objections, I think by that time it’ll give us enough time to consider the options and formulate our
thoughts with regards to this matter. So, the Chair will ask for a deferral of this item. Any objections?
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COUNCIL MEMBERS VOICED NO OBJECTIONS. (Excused: DK & DM)
ACTION: DEFER PENDING FURTHER DISCUSSION.

CHAIR MOLINA: Okay. Seeing none. Thank you very much, Members. Well, this concludes our agenda for
today.

COUNCILMEMBER JOHNSON: Excuse me, Mr. Chair.
CHAIR MOLINA: Member Johnson.

COUNCIELMEMBER JOHNSON: | just wanted to make one point on the previous, I believe it was
COW-1(36). And 1t was my understanding that . . . rather than just deferring that there would be some
type of, at least indication to the general public about where we were going and why we were asking for
a deferral.

CHAIR MOLINA: And, and . . . thank you for that clarification. Yes, there is movement on it so it’s not we're
not just shelving it. It’s . . . the wheels are still rolling, if you will, on this matter, Member Johnson.

COUNCILMEMBER JOHNSON: Right. And that, and that, we . . . basically, it was my understanding that we
would authorize some type of a counteroffer to be taken by Ms. D’Enbeaun to the person, I guess,
Mr. White, or his attorney. Is that, is that a correct understanding?

CHAIR MOLINA: Ah, Ireally. .. ah, would you like to comment on that, Ms. D’Enbeau, at this time?
MS. D’ENBEAU: I, I don’t think 1’'m the appropriate one to comment on it.

CHAIR MOLINA: But in a nutshell because of what was discussed in executive session, we, you know, just in
a broad sense, where things, things are moving. It’s . . . nothing is at a standstill. And that’s all at this
time I would like to say for the record in open session anyway.

COUNCILMEMBER JOHNSON: And, and, I understand that, but I think that, you know, from my
perspective, you know, [ just want to give some kind of indication to the general public because this is a
policy call.

CHAIR MOLINA: Yes.

COUNCILMEMBER JOHNSON: And any official action that we take has to be in open session. So regardless
of what’s discussed in executive session, if we don’t authorize, if we don’t permit, and I mean, Staff can
comment on what I'm saying if that’s appropriate or not. But if we don’t take some kind of action or at
least make a statement as to what direction we’re going, then { don’t believe that anything we did, you
know, in executive session is legal. T'm, I'm just not sure and I, T would ask for Council Staff to
comment. [f I'm wrong, fine. But, you know, I just.
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CHAIR MOLINA: Okay. I can just basically re..., reassure everyone out there that, you know, because the
nego..., this, this matter is still being negotiated, it, it’s ongoing. So, 1t’s, it’s still occurring. Staff, you
care to comment?

MS. KAWASAKI: T'm not quite sure the clarification that’s being sought but from what I understand,
Councilmember Johnson is asking whether or not any of the things that were discussed in executive
session or indications made to this Council’s legal representatives in that executive meeting if that needs
to be ratified in open session. If it 1s the will of the body to go forward with the proposed resolution that
is on the agenda today based upon discussions that were held in the executive meeting, then yes, that
needs to be ratified by a vote in open session by this Committee, which would then be forwarded to the
Council for action. If, however, the indication is to just go forward with continuing to negotiate the
matter, then it’s not necessary to have a formal vote but there can be some level of discussion in terms of
what the indication is.

CHAIR MOLINA: Okay. Member Johnson.

COUNCILMEMBER JOHNSON: And, and that’s fine. It just so that if Ms. D'Enbeau has to do anything, that
I wanted to at least be assured in my own mind that she was going to be able to conduct the people’s
business with the information that she received from us. Thank you.

CHAIR MOLINA: Thank you, Member Johnson. Members, any other comments on either this item or any
item on our agenda for today? Seeing none. We do have a Housing and Human Services Committee
meeting at 1:30 under the directorship of Member Mateo. The Chair would like to thank all of you for
your patience and diligence today. We had a very long but I believe productive meeting. So, I want to
thank you all for that. And with that being said, the Committee of the Whole meeting for
September 12, 2006 is now adjourned. . . .(gavel). ..

ADJOURN: 12:42 p.m.
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